ANTITRUST 1

ANTITRUST MAGAZINE ONLINE

If You Build It, They Will Come: Building an Efficiencies Case

By Craig Malam and Russell Molter


http://ftc.gov/os/2010/08/100819hmg.pdf

ANTITRUST

how and when each would be achieved (and any costs of doing so), how each would enhance the
merged firm’s ability and incentive to compete, and why each would be merger-specific.”®

The Guidelines also describe a somewhat circumspect position on the possible magnitude of
efficiencies that may be cognizable. The difference that efficiencies can ever make in the analysis
has limits, with the Guidelines stating that “efficiencies are most likely to make a difference in merger
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House is the largest book publisher in the world, and Simon & Schuster is the fourth-largest book
publisher in the United States.?

Following an investigation, in November 2021, the DOJ filed suit to block the proposed merger
on the basis that “Penguin Random House’s proposed acquisition of Simon & Schuster would
result in substantial harm to authors, particularly authors of anticipated top-selling books.”* The
DOJ argued that existing competition between the parties to “acquire publishing rights from
authors and provide publishing services to those authors” would be reduced.*? Following a 12-day
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prepared as part of synergies modeling performed by an internal Penguin Random House acquisi-
tion team and could be verified.? In support of their claims, the parties called the Penguin Random
House employee who prepared the model and much of the underlying analysis.?®> The Penguin
Random House witness testified regarding his approach, research, and support to evaluate and
determine the underlying savings expected to be achieved.?* The work included significant effort
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less widely distributed books post-merger.®* The parties asserted that they did not rely on their
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in some cases, the calculations that were not verifiable and, in other instances, even if verifiable,
they were not verified. The merging parties argued that the Court could verify the projected effi-
ciencies by hearing how they were derived and concluding based on testimony that the Penguin
Random House employee had made reasonable assumptions and carried out the necessary work.
The Court “strongly disagree[d] that this is what at ate emaectes byoriz atalhe metheengdelinciefi
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In FTC v. Sysco (2015), the Court found that it was unlikely that a substantial portion of the $490
million in cost savings were merger-specific, as Defendant’s expert did not perform an indepen-
dent analysis and did not prove that the efficiencies were merger-specific.*® As Judge Pan pointed
out in her ruling in Penguin Random House, the Court was not questioning the “rigor and scale
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Judge Pan stated, in Penguin Random House, that many of the proposed savings were “argu-
ably verifiable because theoretically an independent party could look at all the underlying data



ANTITRUST

10

Court may not be “in a position to do the type of very careful, rigorous verification that is required
to rely on this evidence.”®’

A third-party consultant or expert will not only replicate the analysis performed by the merging
parties but also can offer an independent perspective providing an additional layer of review and
analysis that may help resolve the agencies’ residual skepticism surrounding assumptions based
on management judgment.

Start early and prioritize efficiencies. There is often no quick route to preparing an effi-
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