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have procompetitive rationales; and (3) a general concern expressed by some recently that labor 

markets are becoming more concentrated and diverging from a competitive paradigm such that 

monopsony power is more common.

https://www.justice.gov/atr/case-do]nne  iadnn7[07>Aadnn7[0r /oa
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https://sites.google.com/view/jessicajeffers/research
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are present.24 These considerations underscore that non-competes have potential procompetitive 

benefits as well as potential anticompetitive effects. 25 

In summary, from an economic perspective, non-competes should generally be viewed as ver -

tical restraints that have potential procompetitive effects in certain circumstances. As a result, 

outright bans of non-competes risk being an overcorrection. 26 More targeted regulations of 

non-competes that seek to limit their use in specific circumstances where anticompetitive effects 

are more likely would allow for the continued use of pro-competitive non-competes. For example, 



https://www.justice.gov/opa/press-release/file/1457091/download
https://www.justice.gov/opa/press-release/file/1457091/download
https://fingfx.thomsonreuters.com/gfx/legaldocs/byvrjaddzve/patel-dismiss-2022-06-29.pdf
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they can achieve the higher payoff in the long-run. 32 These payment schemes can mitigate incen-

tive problems within the firm, such as providing motivation for worker effort when such effort may 

only be partially observable to the firm. When such payment schemes are in place, wages may not 

be a reliable measure of the “market value” of a worker at that point in time. 33 These realities can 

run the risk of making empirical analysis of labor-supply elasticities incomplete. 

In academic work that has analyzed worker mobility in the context of market-power concerns, 

data that tracks non-pecuniary forms of pay (and/or all forms of compensation) is often not avail-

able. In litigation, or in the context of a possible merger, a wealth of proprietary data and documen-

tary evidence are more likely to be available. That kind of enriched evidentiary basis can allow for a 

more robust and nuanced assessment of market definition and market power that accounts for the 

importance of non-wage factors—and the overall value of the employee-employer relationship—in 

labor-market competition.

Conclusion
An increased focus on labor-market antitrust issues in recent years has unearthed complex ques-

tions about how labor-market competition differs from product-markets competition, the role that 


