
theantitrust source �  w w w . a n t i t r u s t s o u r c e . c o m �  D e c e m b e r  2 0 2 3  1

�

Andrew Elzinga is a 

Principal at Corner-

stone Research. Penka 

Kovacheva is a Vice 

President and co-head 

of the Life Sciences 

practice at Cornerstone 

Research. Celeste 

Saravia is a Vice 

President at Corner-

stone Research and a 

Lecturer at University 

of California, Berkeley. 

Saravia has served 

as an expert witness 



theantitrust source �  w w w . a n t i t r u s t s o u r c e . c o m �  D e c e m b e r  2 0 2 3  2



theantitrust source �  w w w . a n t i t r u s t s o u r c e . c o m �  D e c e m b e r  2 0 2 3  3

A first filer usually earns a large share of its total profits from the sales of the drug during the 
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triggers include a court finding of patent invalidity or non-infringement, a launch by another generic 

willing to take the risk of a patent infringement claim (an “at-risk launch”), or an AG launch. 22 The 
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Drake and McGuire’s conclusion that MFEs reduce the incentives of later filers to litigate thus 

appears to rest on the wrong comparison. From an economic perspective, rather than comparing 

(i) the situation where the first filer settles with an MFE to (ii) the situation where the first filer settles 
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