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Procompetitiveness. The Agencies have changed the language of the procompetitiveness condition for cognizability. The new lan-
guage in the 2023 Merger Guidelines requires that efficiencies are “Not Anticompetitive,” or “do not result from the anticompetitive worsening of 
terms for the merged firm’s trading partners.” In contrast, the 2010 HMG required that efficiencies “do not arise from anticompetitive reductions 
in output or service.”16 In Section 4 we discuss this requirement in the context of the broader changes in the 2023 Merger Guidelines and po-
tential room for interpretation in more depth. 

IV. THE PROCOMPETITIVENESS CONDITION FOR EFFICIENCIES IN THE 2023 MERGER GUIDE-
LINES





VI. CONCLUSIONS

The 2023 Merger Guidelines are a substantial rewrite of previous guidance that combines criteria for all types of mergers in the same document 
and contains novel theories of harm, including an increased focus on labor markets. In this article, we discuss how these broad-brush aspects 
of the new guidelines are reflected in the updates to the guidance for procompetitive effects of horizontal mergers. In particular, we highlight the 
Agencies’ new focus on anticompetitive harm to trading partners in the procompetitiveness condition for cognizability. We think that the changes 
in language for that condition and its interpretation will create new challenges and opportunities in merger review in the future. Lastly, we discuss 
how cost reductions and quality improvements seem to be treated differently in the 2023 Merger Guidelines.

Our overview is based on the new guidelines as written. The open questions we point out in this article will start to be resolved as the 
Agencies challenge and evaluate mergers under the 2023 Merger Guidelines.
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